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Ws. Stat. 88 71.43(2) and 71.45(2)(a)3. (1987-88),' as a
"nondi scrimnatory franchise tax" within 31 U S C 8§ 3124(a)(1)
(1991). We reverse the decision of the court of appeals.

12 Qur review is limted to the single issue of whether
the Wsconsin franchise tax, W s. Stat. 88 71.43(2) and
71.45(2)(a)3. (1987-88), is a "nondiscrimnatory franchise tax"
within 31 US C 8§ 3124(a)(1). A state franchise tax is
discrimnatory under federal law if in the calculation of the
franchise tax, interest inconme from federal obligations 1is
i ncluded but interest incone from state or local obligations is
excl uded.

13 This case has been argued by the parties on the
assunption that obligations issued under the four bond statutes
identified by American Famly Mitual Insurance Conpany and
Anmerican Standard |nsurance Conpany of Wsconsin are state or
| ocal obligations for purposes of the issue addressed in this
case. W therefore assune for purposes of this case that
obligations authorized by the four bond statutes are state or
| ocal obligations. W note that three of the bond statutes

contain | anguage stating that the obligations shall not be deened

! The calendar years in issue are 1984 to 1991. Al |
references are to the 1987-88 Wsconsin Statutes unless otherw se
not ed because the 1987-88 Statutes were in effect for many of the
years in question. Furthernore, Ws. Stat. 8 71.01(2)(4)(1985-
86) , the wearlier franchise tax statute, and Ws. St at .
88 71.43(2) and 71.45(2)(a)3.(1989-90), the later franchise tax
statutes, are substantially simlar to the 1987-88 franchise tax
statutes. The parties do not distinguish anong the tax years and
pose the sane argunents for all the tax years in question.
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the debt of any city or nmunicipality or state. See Ws. Stat.
§8 66.40(13)(c), 66.431(5)4.b., 234.14(1987-88).

14 We conclude that the interest income from three state
and local obligations identified by American Famly Mitual
| nsurance Conpany and American Standard |Insurance Conpany of
Wsconsin is not excluded from the calculation of the franchise
tax under Ws. Stat. 88 71.43(2) and 71.45(2)(a)3. (1987-88)
during the tax years in question. W further conclude that the
interest incone from the "Brewer bonds" falls outside the tine
period of our inquiry and does not affect the determ nation of
whet her the Wsconsin franchise tax was a nondiscrimnatory
franchise tax under 31 U S C. 8§ 3124(a)(1l) in the tax years in
guesti on. Accordingly we conclude that the Wsconsin franchise
tax is a "nondiscrimnatory franchise tax" wthin 31 US. C
8§ 3124(a)(1). The decision of the court of appeals is reversed
and the cause is remanded for further proceedings not
i nconsistent with this opinion.

I

15 This case was presented to the Tax Appeal s Conm ssion
on stipulation of the parties. The facts are not in dispute and
for purposes of this review can be briefly stated.

16 American Famly Mitual Insurance Conpany and American
St andard | nsurance Conpany of Wsconsin (the insurance conpani es)
are both organized as insurance conpanies under chapter 611 of
the Wsconsin Statutes. Anmerican Standard is a wholly owned
subsidiary of Anmerican Famly. Both insurance conpanies sell

aut onobi | e, honeowner, health and business insurance coverage.
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Both conpanies are subject to the Wsconsin franchise tax.
Subchapter VII of Ws. Stat. chapter 71 (1987-88) governs the
i ncone tax and franchi se tax inposed on insurers.

M7 On its Wsconsin franchise tax returns for cal endar
years 1984 to 1991, American Famly failed to report the interest
incone it earned on federal obligations. Simlarly, on its
franchise tax returns for calendar years 1987 to 1991, Anerican
Standard failed to report the interest inconme it earned on
federal obligations.

18 The insurance conpanies assert that they need not
include interest incone from federal obligations in calculating
the franchise tax because the state excluded interest inconme from
several state or local obligations in calculating the franchise
tax. In other words, the insurance conpanies are asserting that
to the extent that the Wsconsin franchise tax is cal culated on
the basis of interest incone fromfederal obligations, the tax is
invalid as violating a federal statute and the suprenacy cl ause
of the U . S. Constitution.

19 The W sconsin Departnent of Revenue determ ned that the
i nsurance conpanies were not entitled to exclude the interest
i ncone earned on federal obligations in calculating their state
franchise tax and assessed additional taxes on each insurance
conpany. Both insurance conpanies petitioned the Wsconsin
Department of Revenue for a redetermnation of the assessnent
relating to the interest 1incone. The Departnent denied the

petition. The insurance conpanies then appeal ed the assessnents
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to the Wsconsin Tax Appeals Comm ssion, which upheld the
assessnents.

10 The circuit court affirmed the Wsconsin Tax Appeals
Commi ssi on. The court of appeals reversed the order of the
circuit court, holding the franchise tax discrimnatory within 31
US C 8§ 3124(a)(1l), because "[without question the plain
| anguage of 8§ 71.45(2)(a), Stats., defining 'net inconme' in
federal ternms, reaches interest on federal obligations,” while
"several other Wsconsin statutes exenpting interest on state and

muni ci pal obligations from taxation.” American Famly, 214

Ws. 2d at 586.
[

11 The single issue before this court is whether the
W sconsin state franchise tax is a "nondiscrimnatory franchise
tax" wthin 31 US.C § 3124(a)(1l) (1991). If it is a
"nondi scrimnatory franchise tax," interest income from federa
obligations nmay be included in the calculation of the Wsconsin
franchi se t ax.

12 A determnation of this issue involves interpretation
of federal and state statutes. Nurmer ous cases discuss the
applicable standard of review in tax cases and the deference, if
any, to be accorded to a decision of the Tax Appeal s Conm ssi on.

13 The parties "hotly contested” the standard of review in

the court of appeals. Arerican Famly, 214 Ws. 2d at 581.

After a lengthy discussion of the applicable standard of review,
the court of appeals determned, as had the circuit court, that

it would decide the issue de novo, giving no deference to the
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decision of the Tax Appeals Conm ssion. Anmerican Famly, 214

Ws. 2d at 584.

114 The parties spent little tinme on the standard of review
in this court, and we spend no tine on it, because regardl ess of
the standard of review, the result is the sane. W therefore
adhere to the de novo standard of review applied by the circuit
court and court of appeals.

115 First, we exam ne the applicable federal law, 31 U S. C
8§ 3124, and then we examne the applicable provisions of the
W sconsin franchi se tax statute.

116 Sinmply stated, on the one hand 31 U S.C. § 3124 exenpts
fromstate taxation interest income fromfederal obligations, but
on the other hand it allows inconme fromfederal obligations to be
included in the calculation of a state franchise tax if the state
franchise tax is "a nondiscrimnatory franchise tax." Thus
Congress has consented to including interest incone from federal

obligations in the calculation of certain state franchise taxes.

117 The applicable federal statute states:

31 U S.C 8§ 3124. Exenption fromtaxation. (a) Stocks
and obligations of the United States Governnent are
exenpt from taxation by a State or political
subdi vision of a State. The exenption applies to each
formof taxation that would require the obligation, the
interest on the obligation, or both, to be considered
in conputing a tax, except —

(1) a nondiscrimnatory franchise tax or another
nonproperty tax instead of a franchise tax, inposed on
a corporation . :
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118 A state franchise tax is discrimnatory within 31
US C 8§ 3124(a)(1) if the calculation of the state franchise tax
includes interest incone from federal obligations but not from
state obligations.? State franchise taxes that are cal cul ated by
including incone from both state and federal obligations have
been upheld by the courts.® Thus under 31 U.S.C. § 3124(a)(1)
Wsconsin is prohibited from including interest incone from
federal obligations in the calculation of its franchise tax
unless it also includes interest incone from state and | ocal
obligations in the calculation of the franchise tax.

119 We turn now to the Wsconsin franchise tax applicable
to insurers. The Wsconsin franchise tax is inposed on an
insurer "[f]lor the privilege of exercising its franchise or doing
business in this state in a corporate capacity." Ws. Stat.

§ 71.43(2) (1987-88).

2 See Menphis Bank & Trust Co. v. Garner, 459 U.S. 392, 398
(1983) (a state tax discrimnates agai nst federal obligations "by
including in the tax base incone from federal obligations while
excluding income from otherwi se conparable state and | ocal
obl i gations").

% See, e.g., Centerre Bank of Crane v. Director of Revenue
744 S.W2d 754 (M. 1988); Departnment of Revenue v. First Union
Bank, 513 So. 2d 114 (Fla. 1987), appeal dism ssed, 485 U S. 949
(1988); Garfield Trust Co. v. Director, Dv. of Taxation, 508
A . 2d 1104 (N. J.), appeal dism ssed, 379 U S. 925(1986); Schw nden
v. Burlington Northern, Inc., 691 P.2d 1351 (Mont. 1984); Astoria
Fed. Sav. & Loan Ass'n v. State, 222 A D.2d 36, 644 N Y.S. 2d 926
(1996), appeal dismssed wthout op., 88 NY. 2d 1064, 651
N.Y.S. 2d 407, 674 NE 2d 337 (1996), appeal denied, 89 N.Y.2d
807, 655 N.Y.S.2d 887, 678 N E. 2d 500, cert. denied, 118 U. S. C
48 (1997); Fort Wayne Nat'l Corp. v. Indiana Dep't of State
Revenue, 621 N E 2d 668 (Ind. Tax. C. 1993).
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20 The Wsconsin franchise tax is calculated on the basis
of an insurer's federal taxable inconme adjusted to include
interest incone received or accrued during the taxable year to
the extent such interest inconme was used as a deduction in
determining the insurer's federal taxable incone. Ws. Stat.
§ 71.45(2)(a)3. (1987-88).% To calculate an insurer's federa
taxabl e incone the federal tax code includes interest inconme from
federal obligations and allows a deduction for interest incone
fromcertain state and |l ocal obligations. Thus under Ws. Stat.
8§ 71.45(2)(a) of the Wsconsin franchise tax statute, in
calculating the franchise tax the insurers are to include
interest incone fromall federal and state and | ocal obligations.

21 The problem according to the insurance conpanies, is
that the Wsconsin | egislature exenpted interest inconme from four
state or local obligations from the calculation of the state
franchi se tax. Thus the insurance conpanies contend that the
W sconsin franchise tax is discrimnatory because it includes
interest income from federal obligations in the calculation of
the state franchise tax but excludes interest incone fromcertain

state or |ocal obligations from the neasuring base of the state

“ Wsconsin Stat. § 71.45(2)(a)3. provides:

71.45 Incone conputation. . . . (2) Determnation of
net incone. (a) . . . "Net income" of an insurer

. neans federal taxable inconme . . . adjusted as
fol | ows:

3. By adding to federal taxable inconme an anount equal
to interest inconme received or accrued during the
taxable year to the extent such interest incone was
used as a deduction in determning the conpany's
federal taxable incone.
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franchi se tax. Because the Wsconsin franchise tax 1is
di scrimnatory, argue the insurance conpanies, the inclusion of
interest income from federal obligations in the calculation of
the state franchise tax violates federal law and is therefore
unconstitutional.

22 The question before us is whether the Wsconsin
| egislature has, as the insurance conpanies contend, exenpted
interest incone from the four state or |ocal obligations they
identify from the calculation of the state franchise tax. The
four state or local obligations identified by the insurance
conpanies, the interest inconme of which 1is exenpt from
cal cul ation of the Wsconsin franchise tax, are as foll ows:

123 (1) Housing authority bonds. The |egislature declared
that these bonds are "to be issued for an essential public and
governnmental purpose and to be public instrunentalities and,
together with interest thereon and incone therefrom shall be
exenpt fromtaxes." Ws. Stat. 8§ 66.40(14)(a) (1987-88).

124 (2) Gty redevel opnment authority bonds. The | egis-
| ature declared that these bonds are "issued for an essential
public and governnental purpose and, together wth interest
thereon and incone therefrom shall be exenpt from all taxes."
Ws. Stat. 8§ 66.431(5)(a)4.c (1987-88).

125 (3) Housing and community devel opnent authority bonds.

The l|egislature declared that community devel opnment authority
bonds issued after January 28, 1987, are "issued for an essenti al
public and gover nnent al pur pose and to be public

instrunmentalities and, together with interest thereon and incone
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therefrom are exenpt from taxes." Ws. Stat. 8 66.4325(5m
(1987-88); and

126 (4) Wsconsin Housi ng and Econom ¢ Devel opnment
Authority (WHEDA) bonds to fund professional sports and
entertai nment hone stadiuns. The | egislature declared that
interest incone received on notes issued by WHEDA to fund a
professional sports and entertainnent honme stadiundawhich is
exenpt from property tax under Ws. Stat. 8§ 70.11(36)%"is exenpt
from taxation" under subchapter VII of chapter 71. See Ws.
Stat. § 71.45(1m) (1991-92).° Subchapter WVII, as we stated
previ ously, governs the incone tax and franchise tax inposed on
i nsurers.

27 The insurance conpanies' principal argunent is that
according to the plain words of these four bond statutes, the
interest incone from these four state or local obligations is
exenpt from all taxation, including the state franchise tax.
According to the insurance conpanies, the four bond statutes
trunp the express |anguage of the Wsconsin franchise tax
statute, Ws. Stat. 8§ 71.45(2)(a)3., which includes interest
inconme fromstate or local obligations in the calculation of the
franchi se tax. W disagree with the insurance conpanies

interpretation of the statutes.

> Unlike the other three bond statutes, this tax exenption
is contained in chapter 71, not in the statute authorizing
i ssuance of the bonds. Wsconsin Stat. 8 234.65(1)(a) (1991-92)
aut hori zes i ssuance of the WHEDA bonds to finance construction of
a professional sports and entertainment hone stadium for the
M | waukee Brewers.

10
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128 We agree with the insurance conpanies that the four
bond statutes exenpting interest inconme from taxes present an
apparent <conflict with the state franchise tax law, which
includes interest incone from state or local obligations to
calculate the franchise tax. Wen confronted with apparently
i nconsi stent legislation, a court should ascertain the intent of
the legislature and when possible construe the statutes on the
sanme subject matter, harnonizing the provisions to give each ful

force and effect. Cross v. Soderbeck, 94 Ws. 2d 331, 343, 288

N.W2d 779 (1980); dinski v. Sheldon, 88 Ws. 2d 509, 519, 276

N. W2d 815 (1979). "[When there are several statutes relating
to the same subject matter they should be read together and

harnoni zed if possible.™ M | waukee v. M Iwaukee County, 27

Ws. 2d 53, 56, 133 N.W2d 393 (1965).

129 We examne first Ws. Stat. 8§ 71.45(1m (1991-92), the
nmost recent bond statute identified by the insurance conpanies.
This section governs interest incone from the obligations
authorized to fund Brewers stadi um

30 For purposes of argunent only, we accept the insurance
conpani es' contention that Ws. Stat. 8§ 71.45(1m (1991-92),
whi ch exenpts the interest incone received on "Brewer bonds" from
taxation under subchapter VII, exenpts the interest inconme from
both the inconme and franchise taxes. The i nsurance conpanies
argue that the exenption was effective August 2, 1991, so that it
applies to the 1991 tax year in issue in this case.

131 Wsconsin Stat. 8§ 71.45(1n) (1991-92) exenpts interest

income received from "Brewer bonds" authorized to finance

11
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property that would be exenpt from property tax under 8§ 70.11(36)
(1991-92). Wsconsin Stat. 8 71.45(1m) (1991-92) provides as

foll ows:

71.45 I ncone conputation.

(1m Certain Interest Inconme Excluded. | nt er est
received on bonds or notes issued by the Wsconsin
housi ng and econom c devel opnment authority under s.
234.65 to fund an econom c devel opnent |oan to finance
construction, renovation or developnment of property
that woul d be exenpt under s. 70.11(36) is exenpt from
taxation under this subchapter (enphasis added).

132 The exenption of the "Brewer bonds" from taxes under
subchapter VII thus depends on their exenption from property tax
under Ws. Stat. § 70.11(36) (1991-92). The 1991 |aw specifies
that "[t]he treatnment of section 70.11(36) of the statutes takes
effect on January 1, 1992." 1991 Ws. Act 37, 8§ 22(2). Thus we
conclude that Ws. Stat. 8 71.45(1m takes effect on January 1,
1992, not August 2, 1991. Because the last tax year in issue in
this case is 1991, the exenption for interest inconme received on
"Brewer bonds" falls outside the tinme period of our inquiry and
does not affect the determnation of whether the Wsconsin
franchise tax was a nondiscrimnatory franchise tax under 31

U . S.C. § 3124(a)(1) in the tax years in question.?®

® By 1995 Ws. Act 27, 8§ 3405r, the legislature has
expressly exenpted interest income from the obligations issued
under the four bond statutes frominconme tax inposed on insurers
under Ws. Stat. 8§ 71.43(1). See Ws. Stat. § 71.45(1t) (1995-
96). Wsconsin Stat. 8§ 71.45(1t) (1995-96) states:

The interest and inconme fromthe follow ng obligations

are exenpt fromthe tax inposed under s. 71.43(1) [the
i ncome tax]:

12
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133 The other three bond statutes and the franchise tax
statute can be harnonized to give each full force and effect by
acknowl edging the |legislature's adoption of the |ong-accepted
di fference between an incone tax and a franchise tax.’

134 The legislature has recognized in the franchise tax
statute that the franchise tax is not a tax on inconme at all.
Rat her, the state franchise tax is a charge made by the state
agai nst a corporation for the privilege of doing business in the
state, and the itens included in calculating the franchise tax
are used to neasure the value of that privilege. The Wsconsin
franchise tax statute uses a net incone calculation under Ws.
Stat. 8§ 71.45(2) to determ ne the taxable value of the franchise
privilege the insurer exercised. The privilege is taxed, not the
i ncone.

135 The state franchise tax is thus distinct fromthe state
i ncone tax, which directly taxes incone. As this court |ong ago
recogni zed, when a privilege tax such as a franchise tax is
i nposed, "receipts or capital are not taxed as such but are taken

as a nere neasure of a tax." Northwestern Mut. Life Ins. Co. v.

(b) Those issued under s. 66. 40;

(c) Those issued under s. 66.431;

(d) Those issued under s. 66.4325;

(e) Those issued under s. 234.65 to fund an economc
devel opnent | oan to finance construction, renovation or
devel opnent of property that would be exenpt under s.
70.11(36).

"W need not determ ne whether the "Brewer bonds" statute

can be harnonized with Ws. Stat. 8 71.45(2)(a)3. using a simlar
anal ysi s.

13
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State, 163 Ws. 484, 499-500, 155 N.W 609 (1915), anended, 163
Ws. 507, 158 NW 328 (1916), affirnmed 247 U. S. 132 (1918). As
the court of appeals has recently explained, "[a]n income tax is
levied on the income earned by the corporation, while a valid,
nondi scrimnatory franchise tax is measured by the incone of the
corporation."®

136 Because the legislature did not intend the franchise
tax to be a direct tax on interest inconme from state or |oca
obligations, it could not have intended that interest inconme from
the three bonds be excluded fromthe cal culation of the franchise
t ax. In other words, a bond statute prohibiting the taxation of
interest income froma certain obligation is not applicable when
calculating the franchise tax, which is not a tax on the interest
income. This interpretation of the franchise tax statute and the
three bond statutes gives effect to the | anguage of the franchise
statute, which calculates the franchise tax including the
interest incone from federal obligations and state and | ocal
obligations, and to the three bond statutes exenpting the
interest income fromtaxes.

137 Aside fromthe very nature of the franchise tax, other

factors indicate that the legislature did not intend the interest

8 Savings League of Wsconsin v. Wsconsin Revenue Dep't,
141 Ws. 2d 918, 925, 416 N.W2d 650 (Ct. App. 1987), appeal
dism ssed for want of a substantial federal question, 488 U S
806 (1988) (enphasis in original). See also Mobil GO1I Corp. v.
Ley, 142 Ws. 2d 108, 115, 416 N.W2d 680 (Ct. App. 1987)("the
tax levied remains a franchise tax <calculated by net
income . . . not a direct tax on incone").

14
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income from the three bond statutes to be excluded from
cal cul ating the franchise tax.

138 First, the legislative history of the franchise tax
statute and the three bond statutes denonstrates that the
legislature did not intend the interest income from these
obligations to be exenpt in calculating the franchise tax during
the years in question.

139 The state franchise tax in issue in this case was first
enacted in 1965, ° and insurance conpani es were not subject to the
franchise tax until 1972.%° Two of the bond statutes were
enacted prior to the enactnment of the 1965 Wsconsin franchise
t ax. The housing authority bonds were instituted in 1935 and
exenpted from taxes in 1937.'" The city redevel opment authority
bonds were authorized in 1958 and anended in 1959 to create a tax
exenption. *? It is reasonable to <conclude that when the
| egi slature adopted these two bond statutes, it intended that the
interest income be exenpt from incone tax but not from the
cal culation of a franchise tax that had not yet been adopted.

140 The third bond statute relating to the housing and

communi ty devel opnent authority was enacted in 1967 to enable the

® Section 74af, c. 163, Laws of 1965. See Savi ngs League
141 Ws. 2d at 925.

10 Sections 364-66, c. 125, Laws of 1972.

" See c. 525, Laws of 1935 (currently codified at Ws.
Stat. § 66.40).

2 See c¢. 3, Sp. Sess., Laws of 1958, and c. 515, Laws of
1959.

15
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city of MIlIwaukee to termnate the operation of any housing
authority created under Ws. St at. 8§ 66.40 and of any
redevel opnent authority created under Ws. Stat. 8 66.431 and to
establish a housing and urban devel opnent authority.® The
| egi sl ature anended the statute in 1987 to include a tax
exenption in Ws. Stat. § 66.4325(5n).%"

141 The legislative history shows that the comunity
devel opment authority bond statute was created for the sane
purposes as the other two bond statutes, was to cover the sane
subject matter as the other two bond statutes and was to repl ace
the other two bond authorities if the city chose to do so. The
tax exenption language in this third bond statute is
substantially simlar to the tax exenption |anguage in the other
two bond statutes. It is reasonable to conclude from these
simlar purposes and |anguage that the legislature intended the
interest income from the housing and comunity devel opnent
authority bonds to have the sane tax exenption as did the
interest incone fromthe bonds they replaced, nanely an exenption
frominconme tax, not fromthe cal culation of the franchise tax.

142 After examning this legislative history in |ight of
the nature of the franchise tax, we conclude that the legislature
i ntended the exenption of interest income fromtaxes in all three

bond statutes to be the sanme: to exenpt the interest income from

1 See c. 273, Laws of 1967. The statute was amended to
apply to all cities by 8 6, c¢c. 311, Laws of 1975.

14 See 1987 Ws. Act 27, § 1228m

16
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t he bonds from state inconme tax, but not from the cal cul ati on of
t he franchise tax.

143 A second indication that the |legislature did not intend
to exclude the interest inconme from these three bonds from the
calculation of the franchise tax is that the insurance conpanies
interpretation would render part of the franchise tax
unconstitutional. | f the Wsconsin franchise tax were
interpreted to exclude fromthe calculation of the franchise tax
interest incone from bonds issued under the three bond statutes
while including interest incone from federal obligations, the
franchise tax would violate 31 US C § 3124(a)(1) and be
unconstitutional to the extent that it was calculated on the
basis of interest incone fromfederal obligations.

44 A cardinal rule of statutory interpretation is that the
| egi sl ature intended to adopt a constitutional statute and that a
court should preserve a law and hold it constitutional when
possi bl e. 2A Sutherland Stat. Const. 8§ 45.11 at 48-49 (5th ed.
1992); State ex rel. Hacmerm || Paper Co. v. La Pante, 58 Ws. 2d

32, 46-47, 205 N W2d 784 (1973). A court should avoid
interpreting a statute in such a way that would render it
unconstitutional when a reasonable interpretation exists that
woul d render the legislation constitutional. "G ven a choice of
reasonable interpretations of a statute, this court nust select

the construction which results in constitutionality."” State ex

17
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rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 526, 261 N.W2d 434
(1978). %

45 The insurance conpanies have not suggested any
pl ausi bl e reason why the |egislature would abandon its right to
include interest inconme fromfederal obligations in neasuring the
taxabl e value of a corporation's privilege of doing business in
order to exenpt interest incone from three specialized kinds of
bonds.'® It is nore reasonable to conclude that the legislature

intended to adopt a constitutional franchise tax calculated by

15 Legislative acts are presumed constitutional, and the
presunption is particularly strong in the area of taxation. GIE
Sprint Communications Corp. v. Wsconsin Bell, 155 Ws. 2d 184,
192, 454 N.W2d 797 (1990) (citing Madden v. Kentucky, 309 U S
83, 88 (1940)). Unconstitutionality nust be established beyond a
reasonabl e doubt. Treiber v. Knoll, 135 Ws. 2d 58, 64, 398
N. W2d 756 (1987).

' xher state courts have simlarly interpreted |anguage of
| egislation exenpting interest incone from particular bonds in
applying 31 US C 8§ 3124(a)(1). See, e.g., Astoria Fed.
Savings, 222 A.D.2d at 43-44 (legislative intent that interest
incone from certain state bonds be exenpt from inconme tax, not
franchise tax); Connecticut Bank & Trust Co. v. Tax Commr, 178
Conn. 243, 423 A 2d 883, 886 (Conn. 1979) (statute exenpting
interest incone from certain state bonds does not "reflect a
legislative intent to extend inmmunity to a tax upon a franchise,
measured by net income from all sources"); National Bank wv.
Depart ment of Revenue, 642 P.2d 811, 818 (Al aska 1982) (inclusion
of otherw se exenpt state bond interest incone for purposes of
the business tax required to avoid prohibited discrimnation
agai nst f eder al securities); Li berty Mut. I ns. Co. V.
Comm ssi oner of Revenue, 405 Mass. 352, 541 N E. 2d 566, 569
(Mass. 1989) (although legislation exenpts incone from certain
state bonds from taxation, the incone is not exenpt from formng
part of the base on which the excise tax is l|levied on the
privilege of doing business in the state).
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including interest incone fromfederal as well as state or |ocal
obl i gations.

46 The 1insurance conpanies assert that the Wsconsin
statutes do not permt the interpretation we have set forth.
Gting Ws. Stat. 8§ 71.45(2) (1989-90), the insurance conpanies
argue that the definition of net incone for incone tax purposes
is the sane as the definition of net inconme for franchise tax
pur poses. '8 They claim "that a holding that interest on the
W sconsin bonds in question is includable in net incone for

franchi se tax purposes, therefore, would ipso facto be a hol ding

that such interest is includable in net incone for incone tax
purposes also. In other words, the interest would not be exenpt

for any purpose.” Brief for Petitioner-Appellant at 19.

7 The State argues that the court should give weight to the
W sconsin Departnent of Revenue's interpretation of the statutes
and the Departnent's consistent practice of instructing taxpayers
that income fromall state and | ocal obligations must be included
in the calculation of the state franchise tax. The Depart nent
submtted an affidavit to the Tax Appeal s Conm ssion stating that
it is the practice of the departnent to include inconme fromstate
and |l ocal bonds in the neasure of net incone in determning the
franchise tax for insurers for the taxable years 1984 through

1991. Because we are persuaded by the other factors we have
enunerated, we have not given any weight to, and need not
determ ne what weight, if any, should be given to the

interpretation, practice or affidavit of the Departnent.

8 At oral argument the State pointed out that Ws. Stat
8§ 71.45(2)(a)3. (1989-90) distinguishes the treatnent of interest
income for purposes of determning the net incone for the state
incone tax inposed on an insurer, 8 71.43(1), and for the
franchise tax, 8 71.43(2). Thus the 1989-90 statute appears to
recogni ze that interest incone to calculate "net income" may be
different for incone and franchi se tax purposes.
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147 Al though Ws. Stat. 8 71.45(2) defines inconme for both
the inconme tax and the franchise tax, the insurance conpanies'
argunent is based on an incorrect reading of Ws. Stat.
§ 71.45(2). To interpret 8 71.45(2) we nust examine Ws. Stat.
8§ 71.43(2), which sets forth overarching statements governing the
relation of the incone tax on insurance corporations to the
franchi se tax inposed on insurers. Section 71.43(2) states that
all provisions of chapter 71 relating to income taxation of
i nsurance corporations shall apply to franchise taxes inposed on
insurers "unless the context requires otherw se."?*

148 Thus the legislature recognizes that differences
between the incone tax and the franchise tax mght require
different interpretations of the statutes for purposes of the
i ncone and franchise taxes. The legislature has thus nade clear

in Ws. Stat. 8 71.43(2) that the conputation of net incone for

calculating the franchise tax inposed on insurers nay, where the

9 Ws. Stat. § 71.43(2) governing the franchise tax inposed
on insurers provides inter alia:

Al'l provisions of this chapter and ch. 73 relating to
i ncone taxation of corporations shall apply to
franchi se taxes inposed under this subsection, unless
the context requires otherw se. The tax inposed by
this subsection on insurance conpanies subject to
taxation under this chapter. . . shall be based on
W sconsin net incone conputed under s. 71.45, and no
ot her provision of this chapter relating to conputation
of taxable inconme for other corporations shall apply to
such insurance conpani es.

Ws. Stat. 8§ 71.42 defines corporation to nean:
i nsurance cor por ati ons, i nsurance ] oi nt st ock

conpani es, insurance associations and insurance common
| aw trusts, unless the context requires otherw se.

20



Nos. 97-1105 & 97-1106

context requires, be different fromthe cal cul ati on of net incone
for purposes of the incone tax.

149 We conclude that in the «context of Ws. Stat.
§ 71.45(2)(a) and 31 U S. C. 8§ 3124(a)(1l), interest income from
obligations authorized under these three bond statutes is to be
included in the calculation for franchise tax purposes,
regardl ess of how the interest incone is treated for incone tax
pur poses.

150 Al these legislative indicators support the concl usion
t hat the legislature intended interest income from the
obligations authorized under the three bond statutes to be
i ncl uded for purposes of calculating the franchise tax.

151 Thus, we conclude that the interest inconme from three
state and | ocal obligations identified by the insurance conpanies
is not excluded from the calculation of the franchise tax under
Ws. Stat. 88 71.43(2) and 71.45(2)(a)3. (1987-88) during the tax
years in question. W further conclude that the interest incone
from the "Brewer bonds" falls outside the time period of our
inquiry and does not affect the determ nation of whether the
Wsconsin franchise tax was a nondiscrimnatory franchise tax
under 31 U S.C 8§ 3124(a)(1) in the tax years in question.
Accordingly we conclude that the Wsconsin franchise tax is a
"nondi scrimnatory franchise tax" within 31 U S C 8§ 3124(a)(1).

The decision of the court of appeals is reversed and the cause
is remanded for further proceedings not inconsistent with this

opi ni on.
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By the Court.—JFhe decision of the court of appeals is

reversed and the cause i s renmanded.
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